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:: ORDER-IN-APPEAL ::

M/s Genus Electrotech Ltd, Kutch (hereinafter referred to as
"Appellant"} has filed below mentioned appeals against Refund Orders as per
details given below (hereinafter referred to as “impugned orders”) passed by
the Assistant Commissioner, erstwhile Central Excise Division, -Anjar
(hereinafter referred to as “refund sanctioning authority”) :

Table -I
SL. | Appeal Refund Period Refund rejection amount
Mo. | Nos. Order No. (in Rs.)
& Date
Education Cess | Refund of
and SHE Cess Cenvat credit
1 2. 3. 4, 5. 6.
1. | 61/2016 2/Refund/ | December, B,789/- 3,16,416/-
2016-17 2007 and
dated January, 2008
30.8.2016
2. | 62/2016 2/Refund/ | May, 2006 to 61,118/- 7,11,195/-
2016-17 February, 2007
dated and  August,
30.8.2016 | 2007 to
November,
Im? o
3. | 63/2016 4/Refund/ | March, 2007 to 11,429/- 2,53,796/-
2016-17 June, 2007
dated
30.8.2016

1.1 Since issues involved in above mentioned appeals are common, | take up
all appeals together for decision vide this common order.

2. The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of excisable goods falling under Chapter No. 85 of the Central
Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AABCG9645HXM001. The Appellant was availing benefit of exemption under
Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter
referred to as ‘said notification’). As per scheme of the said Notification,
exemption was granted by way of refund of Central Excise duty paid in cash
through PLA as per prescribed rates and refund was subject to condition that
the manufacturer has to first utilize all Cenvat credit available to them on the
last day of month under consideration for payment of duty on goods cleared

during such month and pay only the balance amount in cash. The notification
applied to only those units which were set up on or after 31.7.2001 but not
later than 31.12.2005. Further, the said notification defined the term ‘set up’
to mean that the new unit commenced civil construction work in its factory and
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.
any installation of plant and machinery on or after 31.7.2001 but not later than

31.12.2005 and that unit commenced commercial production on or before
31.12.2005.

2.1 The Appellant had filed Refund applications for the period as mentioned
at column No. 2 of Table below for refund of Central Excise Duty, Education
Cess and Secondary and Higher Education Cess paid from PLA in terms of

notification supra on clearance of finished goods manufactured by them:

Table -lI
Sl. | Period of refund | Refund Order No. | OlA No. & Date CESTAT  Order
No. | claim & Date No. & Date
2. ) 4. 5.
1. | December, 2007 and | 256/2007-08 dated | 118-119/ 2008/ A/11621-11622/
January, 2008 1.2.2008, Commr(A) RAJ 2015 dated
271/2007-08 dated | dated 8.5.2008 10.11.2015
20.2.2008
2. | May, 2006 to 153/2007-08 dated | 49 to 52/ 2008/ AM11571-11574/
February, 2007 and 4.10.2007, Commr(A) RAJ 2015 dated
August, 2007 to 175/2007-08 dated | dated 29.2.2008 | 27.10.2015
November, 2007 7.11.2007,
188/2007-08 dated
30.11.2007,
191/2007-08 dated
) ) 13.12.2007
3. | March, 2007 to June, | 85/2007-08 dated | 357 to 360/2007/ | A/11436-11439/
- | 2007 14.6.2007, Commr(A) RAJ 2015 dated
90/2007-08 dated | dated 13.12.2007 | 21.9.2015
20.6.2007,
107/2007-08 dated
20.7.2007,
108/2007-08 dated
. 20.7.2007
2.2 On scrutiny of refund applications, it was observed by the refund

sanctioning authority that the three products i.e. EPS Mould (Thermocol),
Corrugated Box and T.V. Moulded Parts were not manufactured by the
Appellant using plant and machinery installed on or before the cut-off date of
31.12.2005 and hence, they were not eligible for refund of duty paid on
clearance of the said products under said notification. The refund sanctioning
authority vide the impugned orders as mentioned at column No. 3 of Table-II
above rejected refund in respect of said three products.

2.3 before the then
Commissioner (Appeals), Rajkot who vide his Orders-in-Appeal mentioned at
column No. 4 of Table-ll above ordered that,
(i)
pertaining to the rejection of refund claims in respect of Corrugated

Being aggrieved, the Appellant filed appeals

| uphold that portion of the order of the Lower Authority
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Boxes, EPS Mould (Thermocol) and T.V. Moulded parts manufactured and
cleared by the appellant subject to the condition that the appellants are
eligible to avail the CENVAT credit on the inputs used in the ineligible
products. ,

(i) | set aside the Lower Authority’s order to the extent where the
Lower Authority has wrongly adjusted the entire CENVAT credit only
towards the eligible products and adjusting the amount of duty paid in
PLA towards ineligible products instead of adjusting proportionate credit
available on the eligible products as per the proviso (2) of the
Notification No. 39/2001-CE dated 31.07.2001 subject to verification of
documents and quantification of the CENVAT credit of the credit of
ineligible products by the Lower Authority.”

2.4 Being aggrieved, the Appellant filed appeals before the Hon’ble CESTAT,
Ahmedabad who vide its Orders mentioned at column No. 5 of Table-ll above
remanded the matter to the adjudicating authority with a direction to decide
afresh the eligibility of said notification in light of Board’s Circular No.
110/21/2006-CX3 dated 10.7.2008.

2.5 Pursuant to CESTAT's remand directions, the refund sanctioning

authority has in the impugned orders observed that,
(i) The plant and machinery for manufacture of Corrugated Box and
T.V. Mould Parts were already installed prior to cut off date of
31.12.2005 and hence, they were eligible for exemption under said
notification. The product EPS Mould (Thermocol) was not eligible for
exemption under said notification as the same was manufactured out of
plant and machinery installed after 31.12.2005.

(i) Exemption under the said notification was available only to
Central Excise Duty and the said notification did not cover Education
Cess and Secondary & Higher Education Cess and hence, the Appellant
was not entitled for refund of Education Cess and S.H.E. Cess.

(ili)  As per doctrine of merger, there cannot be two operative orders

at the same time. When the Hon’ble CESTAT had remanded the matter
for fresh adjudication, refund of Cenvat credit of ineligible product i.e,

EPS Mould (Thermocol) cannot be granted in terms of the Orders of the
‘Commissioner (Appeals), as only order of the higher appellate authority
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i.e. CESTAT, Ahmedabad is to be complied with.

2.6  The refund sanctioning authority vide the impugned orders mentioned at
column No. 3 of Table-I sanctioned refund of Central Excise duty pertaining to
products Corrugated Box and T.V. Mould Parts but rejected remaining claimed
amount in respect of Education Cess and Secondary and Higher Education Cess
and refund of Cenvat credit of ineligible product i.e. EPS Mould (Thermocol).
The Appellant had not claimed refund in respect of EPS Mould (Thermocol) in
de novo proceedings, as recorded in the impugned orders.

3. Being aggrieved, the Appellant has preferred the present appeals, inter-

alia, on the grounds that,
(i) They had filed a refund claim for various products out of which
refund claim of Basic Excise duties and Education Cess and SHE cess paid
on EPS Mould (Thermocol) was found ineligible and was rejected on the
ground that the same were manufactured and cleared out of the
machines installed after the sunset clause i.e. 31.12.2005. Since the
refund of the amount of Basic Excise Duties were rejected, the appellant
should be allowed re-credit of the Cenvat credit taken on the inputs
used in the manufacture of the goods cleared on payment of duty and
for which the refund claimed was rejected.

(i) In de novo proceedings, they had pleaded before the refund
sanctioning authority that the Cenvat credit be allowed to them in view
of the Commissioner (Appeals) pertaining to ineligible product i.e. EPS
Mould (Thermocol) for which refund was not sanctioned. However,
refund of Cenvat credit was not allowed by the refund sanctioning
authority.

(iii) The refund sanctioning authority did not sanction refund of
Cenvat credit on the grounds that according to Doctrine of Merger, there
cannot be two operative orders at the same time and that after passing
of the order by the Hon’ble CESTAT, vide which it has been ordered that
the matter may be adjudicated afresh in respect of the three products
viz. Corrugated Box, T.V. Moulded Parts and EPS Mould (Thermocol), the
refund cannot be granted in terms of the order of the
Commissioner(Appeals). The appellant submitted that once the Ld
Commissioner appeals has allowed the refund of Cenvat credit, then the
refund sanctioning authority cannot overrule the order of the

Commissioner (Appeals) and is bound by the judicial discipline, and the
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order of the commissioner appeals is binding on the refund sanctioning
authority.

(iv) The sanctioning authority has wrongly applied the doctrine of
merger in this case. The doctrine of merger applies only to such items of
appeal which is argued before the Hon‘ble Tribunal i.e. the superior
forum. In the present case, the issue of allowance of Cenvat credit by
the Commissioner (Appeals), was not the ground of appeals before the
Tribunal, which was In the favour of the appellant. Moreover, the
Department had also not filed any appeals against the Order of the then
Commissioner (Appeals), to the extent of allowance of refund of Cenvat
credit. Therefore, the refund sanctioning authority has wrongly invoked
the doctrine of merger to deny the refund claim of the Cenvat credit,
which was allowed by the then Commissioner (Appeals) and relied upon
case law of Kirloskar Qil Engine Ltd - 2015 (322) ELT 227 (Bom.).

4, The Appeals were transferred to callbook in view of pendency of
appeals filed by the Department against the orders of Hon’ble High Court
of Gujarat in the case of VVF Ltd & others in similar matters before the
Hon’ble Supreme Court. The said appeals were retrieved from callbook in
view of the judgement dated 22.4.2020 passed by the Hon’ble Supreme
Court and have been taken up for disposal.

. Hearing in the matter was scheduled in virtual mode through video
conferencing on 27.8.2021. Shri R. Subramanya, Advocate, appeared on behalf
of the Appellant and re-iterated the submissions made in appeal memoranda.

6. | have carefully gone through the facts of the case, impugned orders and
submissions made by the Appellant in appeal memoranda. The issue to be
decided in the present appeals is whether the Appellant is eligible for refund of
Cenvat credit of ineligible product EPS Mould (Thermocol) or not?

F On perusal of the records, | find that the Appellant was ava%ling the
benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. As per scheme of the said Motification, exemption was granted by
way of refund of Central Excise duty paid in cash through PLA as per prescribed

rates and refund was subject to condition that the manufacturer has to first
utilize all Cenvat credit available to them on the last day of month under

consideration for payment of duty on goods cleared during such month and pay
only the balance amount in cash. The Appellant had filed refund applications

-Page No. 7 of 11




-

-8-
for refund of Central Excise Duty, Education Cess and 5.H.E. Cess paid from PL#
on clearance of finished goods manufactured by them. The refund sanctioning
authority had partially rejected the refund claim amount in respect of duty
paid on three products EPS Mould (Thermocol), Corrugated Box and T.V.
Moulded Parts on the grounds that the same were not manufactured by the
Appellant using plant and machinery installed on or before the cut-off date of
31.12.2005. The then Commissioner(Appeals) upheld the rejection of refund
amount in respect of said three products but held that the refund sanctioning
authority wrongly adjusted the entire CENVAT credit for payment towards the
eligible products instead of adjusting proportionate credit available on the
eligible products subject to verification of documents. The Appellant
challenged that portion of Order-in-Appeal before the Tribunal which had
rejected refund in respect of said three products. The Tribunal remanded the
matter said matter to the refund sanctioning authority with a direction to
examine the eligibility of refund on said three products in light of Board’s
Circular No. 110/21/2006-CX3 dated 10.7.2008.

8. In de novo proceedings, the refund sanctioning authority sanctioned
refund in respect of products Corrugated Box and T.V. Mould Parts but did not
sanction refund in respect of product EPS Mould (Thermocol) and rejected
refund of Education Cess and Secondary and Higher Education Cess. The
Appellant has not contested rejection of refund on these counts before me but
only contested on the issue of rejection of refund of Cenvat credit of ineligible
product EPS Mould (Thermocol).

8.1 The refund sanctioning authority rejected refund of Cenvat credit of
ineligible product i.e. EPS Mould (Thermocol) vide the impugned orders on the
grounds that as per doctrine of merger, there cannot be two operative orders
at the same time. When the Hon’ble CESTAT had remanded the matter for
fresh adjudication, refund of Cenvat credit of ineligible product i.e. EPS Mould
(Thermocol) cannot be granted in terms of the Orders of the Commissioner
(Appeals), as only order of the higher appellate authority i.e. CESTAT,
Ahmedabad is to be complied with.

8.2 The Appellant contended that once the Commissioner (Appeals) had
allowed the refund of Cenvat credit, then the refund sanctioning authority
cannot overrule the order of the Commissioner (Appeals) and is bound by the
judicial discipline, and the order of the commissioner appeals is binding on the
refund sanctioning authority. The Appellant further contended that the

sanctioning authority has wrongly applied the doctrine of merger in this case.

e
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The doctrine of merger applies only to such items of appeal which is argued
before the Hon‘ble Tribunal i.e. the superior forum. In the present case, the
issue of allowance of Cenvat credit by the Commissioner (Appeals), was not the
ground of appeals before the Tribunal, which was in their favour. Moreover,
the Department had also not filed any appeals against the Order of the then
Commissioner (Appeals), to the extent of allowance of refund of Cenvat credit.
Therefore, the refund sanctioning authority has wrongly invoked the doctrine
of merger to deny the refund claim of the Cenvat credit, which was allowed by
the then Commissioner (Appeals) and relied upon case law of Kirloskar Qil
Engine Ltd - 2015 (322) ELT 227 (Bom.).

9. | find that the then Commissioner (Appeals) had, inter alia, held that
the Appellant was entitled to utilize the Cenvat credit of inputs used in the
manufacture of ineligible products towards payment of duty on the said
ineligible products and directed the then refund sanctioning authority to adjust
proportionate Cenvat credit available on the eligible final products towards
payment on eligible products subject to verification of documents and
quantification of Cenvat credit of ineligible products. | find that the said
portion of the Orders-in-Appeal had attained finality, in absence_ of any
contrary evidences brought on record by the refund sanctioning authority about
filing of appeals by the Department. Under the circumstance, judicial discipline
required the refund sanctioning authority to have followed the directions of the
then Commissioner (Appeals). However, the refund sanctioning authority
wrongly applied the doctrine of merger and held that he was required to
comply to the direction of higher appellate authority i.e. CESTAT, Ahmedabad.
It is on record that the Appellant had challenged that portion of Orders-in-
Appeal before the Hon’ble CESTAT wherein refund on duty paid on three
products EPS Mould (Thermocol), Corrugated Box and T.V. Moulded Parts was
rejected by the then refund sanctioning authority. Hence, issue before the
Hon’ble CESTAT was limited only to admissibility of refund of duty paid on said
three products, since the Department had not challenged the order of the then
Commissioner (Appeals) regarding Cenvat credit of ineligible product before
the Hon’ble CESTAT, Ahmedabad. In view of the above, the Hon’ble CESTAT
remanded the matter only to decide afresh issue regarding admissibility of
refund of duty paid on said three products as evident from the relevant portion

of the Hon'ble CESTAT's order reproduced as under:
us. In view of the above, we direct the adjudicating authority to decide
~ the matter afresh on the eligibility of benefit of Notification in respect of the

. -3.pmducts as stated above in the light of the Board Circular and to pass order
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Hon’ble CESTAT, Ahmedabad and consequently, doctrine of merger is not
applicable in the present case. | rely on the judgment passed by the Hon’ble
Supreme Court in the case of Pearl Drinks Limited reported as 2010 (255) E.L.T.

-10 -

in accordance with law. ...”

After analyzing the facts of the case as above, it is clear that Orders-in-
Appeal passed by the then Commissioner (Appeals) as it related to refund of
Cenvat credit on ineligible products was not merged with the Orders of the

485 (5.C.), wherein it has been held that,

“14. Applying the above test to the case at hand the doctrine would have no
application for the plain and simple reason that the subject matter of the
appeal filed by the assessee against the adjudicating authority’s order in
original was limited to disallowance of two out of eight deductions claimed
by the assessee. The Tribunal was in that appeal concerned only with the
question whether the adjudicating authority was justified in disallowing
deductions under the said two heads. It had no occasion to examine the
admissibility of the deductions under the remaining six heads obviously
because the assessee’s appeal did not question the grant of such deductions.
Admissibility of the said deductions could have been raised only by the
Revenue who had lost its case qua those deductions before the adjudicating
authority. Dismissal of the appeal filed by the assessee could consequently
bring finality only to the question of admissibility of deductions under the
two heads regarding which the appeal was filed. The said order could not be
understood to mean that the Tribunal had expressed any opinion regarding the
admissibility of deductions under the remaining six heads which were not the
subject matter of scrutiny before the Tribunal. That being so, the proceedings
instituted by the Commissioner, Central Excise pursuant to the order passed
by the Central Board of Excise and Customs brought up a subject matter
which was distinctively different from that which had been examined and
determined in the assessee’s appeal no matter against the same order,
especially when the decision was not rendered on a principle of law that
could foreclose the Revenue’s case. The Tribunal obviously failed to notice
this distinction and proceeded to apply the doctrine of merger rather
mechanically. It failed to take into consideration a situation where an order
may be partly in favour and partly against a party in which event the part that
goes in favour of the party can be separately assailed by them in appeal filed
before the appellate Court or authority but dismissal on merits or otherwise of
any such appeal against a part only of the order will not foreclose the right of
the party who is aggrieved of the other part of this order. If the doctrine of
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merger were to be applied in a pedantic or wooden manner it would lead to
anomalous results inasmuch as a party who has lost in part can by getting his
appeal dismissed claim that the opposite party who may be aggrieved of
another part of the very same order cannot assail its correctness no matter the
appeal earlier disposed of by the Court or authority had not examined the
correctness of that part of the order.”

10. In view of above discussion, | hold that the refund sanctioning ahthnn‘ty
has wrongly applied the doctrine of merger in the case and did not follow the
directions of the Commissioner (Appeals), Rajkot in the matter. |, therefore,
set aside the impugned orders to the extent of rejection of refund of Cenvat
credit of ineligible product i.e. EPS Mould (Thermocol). | direct the refund
sanctioning authority to comply with the directions given by the Commissioner
(Appeals), Rajkot in the various orders dated passed in the matter and pass
speaking orders by adhering to the principles of natural justice.

1. | set aside the impugned orders to the extent of rejection of refund

of Cenvat credit and dispose off the appeals by way of remand to refund
sanctioning authority.

12, srfiereal 8147 291 1 75 A4 F7 Aaer 3w ai a Farsmar g .
12. The appeals filed by the Appellant are disposed off as above.

N

Np (AKHILESH ﬁUMAR)
s Commissioner (Appeals)
y R.P.A.D.

To,

M/s Genus Electrotech Ltd,
Survey No. 43, Meghpar Borichi,
Galpadar Road, Taluka : Anjar,
District Kutch.
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